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P r o t e s t  is s u s t a i n e d  where agency ' s  r e j e c t i o n  
o f  a p r o p o s a l  based on a n  a l l e g e d  c o n f l i c t  of 
i n t e r e s t  was u n r e a s o n a b l e  . Although t h e  pro-  
tester proposed  t o  h i r e  a n  employee of t h e  
agency and t h e  employee accompanied t h e  f i r m  
d u r i n g  i t s  n e g o t i a t i o n s  w i t h  t h e  agency,  t h e  
employee d i d  n o t  p a r t i c i p a t e  i n  t h e  n e g o t i a -  
t i o n s  and t h e r e  is no e v i d e n c e  t h a t  he  
e x e r t e d  any improper  i n f l u e n c e  on b e h a l f  o f  
t h e  p r o t e s t e r .  S i n c e  t h e  p r o t e s t e r  h a s  a 
s u b s t a n t i a l  chance  f o r  award b u t  f o r  t h e  
a g e n c y ' s  improper  a c t i o n ,  p r o p o s a l  p repa ra -  
t i o n  costs are recommended. 

Chemonics I n t e r n a t i o n a l  C o n s u l t i n g  D i v i s i o n  p r o t e s t s  t h e  
r e j e c t i o n  of i ts  p r o p o s a l  by t h e  Agency f o r  I n t e r n a t i o n a l  
Development ( A I D )  under  request  f o r  p r o p o s a l s  (RFP)  N o .  
650-0047. The s o l i c i t a t i o n  was for t e c h n i c a l  s e r v i c e s ,  t o  be 
performed o v e r  a 4-year p e r i o d ,  f o r  t h e  Sudan A g r i c u l t u r a l  
P l ann ing  and S t a t i s t i c s  Project. 

J 

W e  s u s t a i n  t h e  p r o t e s t .  

Background 

P r o p o s a l s  were r e c e i v e d  from t w o  f i r m s ,  Chemonics and 
Checchi  and Company. 
i n  Nairobi, and Chernonics  was s u b s e q u e n t l y  s e l e c t e d  f o r  con- 
t r a c t  award. 
a d v i s e r  d i s c o v e r e d  a p o s s i b l e  c o n f l i c t  of i n t e r e s t ,  and t h e  
procurement  p r o c e e d i n g s  were suspended pending a n  Inspector 
G e n e r a l ' s  ( I G )  i n v e s t i g a t i o n  i n t o  t h e  matter. 

The a l l e g e d  c o n f l i c t  of in te res t  arose from Chemonics' 
proposed eInployment of a n  A I D  employee as a member o f  t h e  team 
which would pe r fo rm the contract .1 
c o n t r a c t i n g  o f f i c e r ,  t h i s  employee accompanied t h e  Chernoriics 
n e g o t i a t i n g  team t o  Nairobi  and was p r e s e n t  d u r i n g  t h e  f i r m ' s  
d i s c u s s i o n s  w i t h  t h e  c o n t r a c t i n g  o f f i c e r .  

D i s c u s s i o n s  were h e l d  w i t h  b o t h  o f fe rors  

Prior t o  t h e  award, however, t h e  reg iona l  l e g a l  

A t  t h e  request of the  

-------- 
The employee worked i n  A I D ' S  O f f i c e  of A g r i c u l t u r e  on l o a n  

from t h e  U.  S .  Department of A g r i c u l t u r e .  
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Before  t h e  IG's i n v e s t i g a t i o n  was completed,  t h e  contract-  
ing  o f f i c e r  n o t i f i e d  Chemonics t h a t  i t  was p roceed ing  w i t h  a n  
award t o  Checchi .  Chemonics f i l e d  a p r o t e s t  w i t h  t h i s  O f f i c e  
aga ins t  any such  act ion.  
i n t e n t  to award t h e  c o n t r a c t  d u r i n g  t h e  pendency o f  t h e  pro- 
test. See 4 C.F.R. § 21.4 (1983) .  A I D  s t a t e d  t h a t  any f u r t h e r  
d e l a y  i n  t h e  implementa t ion  o f  t h e  Sudan p r o j e c t  would create 
serious impediments to  U. S. f o r e i g n  a s s i s t a n c e  commitments. 

S h o r t l y  b e f o r e  t h e  contract  was a c t u a l l y  awarded to 
Checchi ,  however, t h e  I G  completed h i s  i n v e s t i g a t i o n  and 
de te rmined  t h a t  t h e  c i r c u m s t a n c e s  d i d  n o t  s u p p o r t  a r e f e r r a l  
to t h e  Just ice  Department f o r  p r o s e c u t i o n  of t h e  employee. 
A I D  n e v e r t h e l e s s  proceeded  w i t h  t h e  award t o  Checchi.  A I D  
i n d i c a t e s  t h a t  its d e c i s i o n  p r i m a r i l y  was based on a conc lu -  
s i o n  t h a t  t h e  a c t i o n s  o f  t h e  employee c r e a t e d  a c o n f l i c t  o f  
interest .  

A I D  s u b s e q u e n t l y  n o t i f i e d  GAO o f  its 

--c ~ Ana l y s  is 
~. -- 

A I D  s ta tes  t h a t  even  though t h e  I G  found no b a s i s  for 
c r i m i n a l  p r o s e c u t i o n ,  t h e  r e g i o n a l  l e g a l  a d v i s e r  concluded  t h a t  
a c o n f l i c t  of i n t e r e s t  e x i s t e d .  The r e a s o n s  for t h i s  conclu-  
s i o n  a p p e a r  to  be t h e  employee ' s  a t t e n d a n c e  a t  t h e  n e g o t i a t i o n s  
and t h e  u s e  of h i s  o f f i c i a l  Government passport to  t r a v e l  t o  
N a i r o b i .  A I D  i n d i c a t e s  t h a t  t h e  r e g i o n a l  l e g a l  a d v i s e r  and t h e  
A I D  Genera l  Counsel  concluded  t h a t  t h e s e  a c t i o n s  were incon-  
s i s t e n t  w i t h  t h e  E t h i c s  i n  Government A c t  of 1978, Pub. L. N o .  
95-521, 92 Stat. 1824 ( c a d i f i e d  a s  amended i n  s c a t t e r e d  t i t l e s  
of U . S . C . ) ,  w i t h  1 8  U . S . C .  S 1544 (1976)  ( p e r t a i n i n g  t o  
improper u s e  o f  a p a s s p o r t ) ,  and w i t h  t h e  O f f i c e  o f  P e r s o n n e l  
Management r e g u l a t i o n s  gove rn ing  employee r e s p o n s i b i l i t i e s  and 
conduc t  a t  5 C.F.R. S 735.101 e t  seq. (1983) .  

c o n f l i c t  of i n t e r e s t  and t o  w h a t  e x t e n t  t h e  f i r m  shou ld  be 
exc luded  from c o m p e t i t i o n  rests w i t h  t h e  p r o c u r i n g  agency ,  and 
w e  w i l l  o v e r t u r n  such  a d e t e r m i n a t i o n  o n l y  when it is shown to 
be unreasonab le .  N.D. Lea & A s s o c i a t e s ,  -- - -- I n c . ,  8-208445, 
Februa ry  1, 1983, 83-1 CPD 110. I n  this case, w e  f i n d  t h a t  
A I D ' S  d e t e r m i n a t i o n  t o  e x c l u d e  Chemonics from t h e  c o m p e t i t i o n  
was unreasonable .  

The r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  whether  a f i r m  h a s  a 
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There is n o t h i n g  to s u g g e s t  t,,at t h e  employee exe r -ed  any 
improper  i n f l u e n c e  on b e h a l f  of Chemonics h e r e ,  or t h a t  t h e  
f i r m  o b t a i n e d  any improper  c o m p e t i t i v e  advantage  through t h e  
employee. See N a t i o n a l  I S e r v i c e  -I -- C o r p o r a t i o n ,  - B-205629, J u l y  26, 
1982, 82-2 76;  R i g g i n s  & Will iamson Machine Co. ,  Inc., 
8-186723, December 6, 1976,  7622 CPD 463. 

I n  f a c t ,  t h e  r e c o r d  shows t h a t  t h e  employee came to t h e  
Sudan a t  t h e  r e q u e s t  o f  t h e  c o n t r a c t i n g  o f f i c e r ,  who was aware 
t h a t  he was a n  A I D  employee, f o r  t h e  sole purpose o f  d i s c u s s i n g  
h i s  e x p e r i e n c e  and q u a l i f i c a t i o n s .  
t h a t  Chemonics s e n t  t w o  messages which r e f e r r e d  to  t h e  g roup  
coming to  t h e  Sudan a s  i t s  " n e g o t i a t i n g  team," Chemonics 
e x p l a i n s  t h a t  i ts c h o i c e  of words resulted from t h e  f a c t  t h a t  
t h e  p r imary  pu rpose  of t h e  t r i p  was to  a t t e n d  t h e  n e g o t i a t i o n s .  
Chemonics a s se r t s  t h a t  t h e  employee was present a t  t h e  negotia- 
t i o n s  s o l e l y  as a n  o b s e r v e r ,  and t h a t  he d i d  n o t  p a r t i c i p a t e  i n  
t h e  n e g o t i a t i o n s .  
r e c o r d  i n d i c a t e s  o t h e r w i s e .  

Although A I D  emphas izes  

A I D  d o e s  n o t  deny t h i s ,  and n o t h i n g  i n  t h e  

I n  a d d i t i o n ,  w e  n o t e  t h a t  i n  a sworn statement to t h e  I G ,  
t h e  employee d e n i e d  hav ing  any pr ior  knowledge of t h e  d e t a i l s  
of t h e  Sudan p r o j e c t ,  and s t a t e d  t h a t  h i s  A I D  employment d i d  
n o t  i n v o l v e  him i n  t h e  project i n  any way. The sworn s t a t e m e n t  
also shows t h a t  t h e  employee informed h i s  s u p e r v i s o r  of h i s  
proposed employment by Chemonics, and t h a t  t h e  s u p e r v i s o r  
r a i s e d  n o  conce rn .  While  A I D  n o t e s  t h a t  t h e  employee d i d  n o t  
f o l l o w  A I D ' S  e s t a b l i s h e d  p r o c e d u r e  for  o b t a i n i n g  a n  a d v i s o r y  
o p i n i o n  o n  c o n f l i c t  o f  i n t e r e s t  q u e s t i o n s ,  t h e r e  is no th ing  t o  
s u g g e s t  t h a t  t h i s  f a i l u r e  r e s u l t e d  froin any improper motiva- 
t i o n s .  R a t h e r ,  it a p p e a r s  t h a t  t h e  employee b e l i e v e d  h e  shou ld  
seek a d v i c e  from t h e  Depar tmen t  o f  A g r i c u l t u r e  ( t h e  agency from 
which he w a s  on l o a n )  s i n c e  he d i d  c o n s u l t  w i t h  a c o u n s e l o r  
t h e r e  . 

The r e c o r d  b e f o r e  u s  s imply  c o n t a i n s  no e v i d e n c e  t h a t  t h e  
employee ' s  involvement  undermined t h e  i n t e g r i t y  of t h e  competi-  
t i o n ,  and w e  t h e r e f o r e  conc lude  t h a t  A I D  l acked  a r e a s o n a b l e  
b a s i s  t o  re jec t  Chemonics' p r o p o s a l .  - See  S a t e l l i t e  ----- S e r v i c e s ,  
B-206954, October  4,  1982, 82-2 CPD 308; J. L. Associates, - - -. - Inc . ,  B-201331.2, Februa ry  1, 1982,  82-1 CPD 99. Consequent ly ,  
w e  s u s t a i n  t h e  p r o t e s t .  
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Remedial R e l i e f  

S e v e r a l  months pr ior  t o  t h e  award to  Checchi ,  Chemonics 
informed t h e  c o n t r a c t i n g  o f f i c e r  t h a t  one o f  its proposed key 
employees was no l o n g e r  a v a i l a b l e ,  
proposed two a l te rna tes  f o r  t h e  p o s i t i o n ,  bo th  o f  whom were 
d e s c r i b e d  as  "100 p e r c e n t  a v a i l a b l e , "  The c o n t r a c t i n g  o f f i c e r  
n e v e r  responded t o  Chemonics i n  t h a t  r e g a r d .  

A t  t h e  same time, Chemonics 

I n  support  of p roceed ing  w i t h  an  award to  Checchi ,  t h e  
AID/Sudan of f ice  i n d i c a t e d  t h a t  there was no a s s u r a n c e  t h a t  
Chemonics could s u p p l y  a n  acceptable c a n d i d a t e  f o r  t he  p o s i t i o n  
and s ta ted t h a t  it c o u l d  n o t  a g r e e  to Eurther d e l a y  which would 
r e s u l t  from p o s t i n g  a Cheinonics team. I t  also no ted  t h a t  
Chemonics' p r o p o s a l  o r i g i n a l l y  was selected o v e r  C h e c c h i ' s  p r i -  
m a r i l y  due  t o  t h e  s u p e r i o r i t y  of Chemonics' key p e r s o n n e l .  I t  
s ta ted t h a t  C h e c c h i ' s  p roposed  p e r s o n n e l  were s t i l l  a v a i l a b l e  
and were c o n s i d e r e d  t o  be "of a h i g h  p r o f e s s i o n a l  s t a n d a r d , "  
and t h a t  C h e c c h i ' s  proposed costs were somewhat less t h a n  t h o s e  
of Chemonics. I t  concluded  t h a t  i n  l i g h t  of t h e s e  f a c t s ,  noth- 
i n g  could be "ga ined  by f u r t h e r  n e g o t i a t i o n s  w i t h  Chemonics." 

t o  award t o  Checchi  is a c t u a l l y  suppor t ed  by t h e  change i n  
Chemonics' proposed p e r s o n n e l ,  s i n c e  A I D  h a s  re l ied p r i m a r i l y  
o n  t h e  a l l e g e d  c o n f l i c t  of i n t e r e s t  t o  j u s t i f y  its rejection of  
t h e  proposal. I n  any  e v e n t ,  it a p p e a r s  t h a t  t h e  a l t e r n a t e  can- 
d i d a t e s  proposed by Chemonics were g i v e n  no  c o n s i d e r a t i o n  by 
t h e  c o n t r a c t i n g  o f f i c e r ,  even  though h e  w a s  aware of the change 
w e l l  b e f o r e  contract award and t h e  c a n d i d a t e s  were r e p r e s e n t e d  
as d e f i n i t e l y  a v a i l a b l e .  

On t h e s e  f a c t s ,  w e  would o r d i n a r i l y  recommend t h a t  n e g o t i -  
a t i o n s  be reopened w i t h  Chemonics  t o  d e t e r m i n e  t h e  accepta- 
b i l i t y  of t h e  a l t e r n a t e  c a n d i d a t e s ,  and t h a t  C h e c c h i ' s  c o n t r a c t  
be t e r m i n a t e d  and  award made t o  Chemonics i f  i t s  p r o p o s a l  w a s  
de te rmined  s u p e r i o r .  However, w e  do n o t  b e l i e v e  t h i s  would be 

I t  is u n c l e a r  from t h e  record to  what e x t e n t  t h e  d e c i s i o n  

' a p p r o p r i a t e  under  t h e  p a r t i c u l a r  circumstances p r e s e n t  here .  

AID a r g u e s  t h a t  even  i f  a c c e p t a b l e  candidates are still  
a v a i l a b l e ,  c o n t r a c t  t e r m i n a t i o n  is n o t  a p r a c t i c a l  remedy. I t  
s t a t e s  t h a t  p r o j e c t s  such  a s  t h i s  require a n  i n i t i a l  p e r i o d  of 
c u l t i v a t i n g  r e l a t i o n s h i p s  and d e v e l o p i n g  r a p p o r t  w i t h  Miss ion  
and hos t - coun t ry  personnel,  and t h e r e f o r e  t h a t  one  c o n t r a c t o r ' s  
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personnel cannot replace another's without an undesirable loss 
of momentum. It emphasizes the importance of the project to 
U. S. efforts in the Sudan and the need for the project's 
timely completion. 
assessment. 

We are not in a position to question this 

Nevertheless, we believe that Chemonics is entitled to 
recover the costs of preparing its proposal. These costs are 
recoverable where the Government acted arbitrarily and Capri- 
ciously with respect to a proposal, and the offeror had a 
substantial chance of receiving the award except for the 
agency's improper action. - See M. L. MacKay 6 Associates, Inc., 
B-208827, June 1, 1983, 83-1 CPD 587. 

Here, A I D  unreasonably excluded Chemonics' proposal from 
consideration and as a result, never determined the accepta- 
bility of the alternate candidates. Nonetheless, in light of 
the superior rating given its best and final offer, we believe 
it is fair to say that Chemonics had a substantial chance for 

, award. We therefore believe the protester should be entitled 
to receive i ts  proposal preparation costs since the agency's 
improper action precluded it from demonstrating the accepta- 
bility of the alternate candidates. - I d .  Chemonics should 
submit documentation to support its costs to the agency. 

The protest is sustained. 

Comptroller d eneral 1 of the United States 
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